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      O.A. No.156 of 2021 SS Tayde 

ARMED FORCES TRIBUNAL, REGIONAL BENCH,  

MUMBAI (CIRCUIT BENCH GOA) 
 

M.A. No. 108 of 2021 
In Re : Original Application No 156 of 2021  

 
Friday, this the 23rd day of December, 2022 

 
Hon’ble Mr. Justice Umesh Chandra Srivastava, Member (J) 

Hon’ble Vice Admiral Abhay Raghunath Karve, Member (A) 

 
No. 6476260X Ex-Sepoy/Driver (AT) Subhash Shantaram Tayde, 

son of Shri Shantaram Tayde, Occ-Nil, Resident of Village & Post-
Raipur, Taluka Raver, District-Jalgaon-425203 (Mah).   
    

     ….....Applicant 
 
Learned counsel for the : Shri Yogendra Pratap Singh, Advocate     

Applicant      
 
     Versus 
 

1. The Union of India, Ministry of Defence, through Defence 
Secretary, 101-A, South Block, New Delhi-110011. 

2. The Chief of the Army Staff, through the Addl Director 
General, Directorate of Discipline & Vigilance, AG Branch, 
IHQ of MoD (Army), Sena Bhawan, DHQ, PO-New Delhi-
110011. 

3. The Commanding Officer, Headquarters Wing, ASC Centre 
(AT), Pin-900493, C/o 56 APO. 

4. The Officer-in-Charge, Records, ASC Centre (AT), PIN-
900493, C/o 56 APO. 

 ........Respondents 

Learned counsel for: Shri AJ Mishra, Advocate  
the Respondents.  Central Govt. Counsel  
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 ORDER (Oral) 
 

 

1. This O.A. has been filed under Section 14 of the Armed 

Forces Tribunal Act, 2007.  The applicant has made following 

prayers:- 

(i) Call for the records of Summary Court Martial proceedings. 
(ii) Quash and set aside the impugned decision of the 

Commanding Officer to convert the charging Section from 

Section 39 (b) of the Army Act, 1950 i.e. without sufficient cause 
overstaying leave to Section 38 (1) of the Army Act, 1950 i.e. 

deserting the service. 

(iii) Quash and set aside the impugned finding and sentence 
awarded by the Hon’ble Summary Court Martial, being unjust, 

unfounded, arbitrary and illegal. 

Alternatively- 
(iv) Quash and set aside the impugned sentence of dismissal 

being disproportionate to the offence. 

(v) Discharge the applicant honourably from the Army service 
with service pension and other connected and incidental benefits. 

(vi) Pass such and further orders as deemed necessary to give 
aforesaid reliefs to the applicant. 
 

2. Brief facts of the case are that the applicant was enrolled in 

the Army on 29.05.1984.  While posted with 407 Pet Platoon ASC 

the applicant proceeded on 30 days Part of Annual Leave (PAL) 

for the year 2000 w.e.f. 28.02.2000 to 28.03.2000.  However, 

the applicant failed to report back to his unit for duty after expiry 

of leave on 28.03.2000 (AN).  Accordingly, apprehension roll 

dated 01.05.2000 was issued to all concerned and after expiry of 

30 days Court of Inquiry was conducted on 25.08.2000 under 

Section 106 of the Army Act, 1950 which declared him as a 

deserter w.e.f. 29.03.2000 and Part-II order to this effect was 

published vide No 0/012/2000 dated 25.08.2000.  The individual 

after remaining in desertion for almost 979 days w.e.f. 

29.03.2000, reported voluntarily at HQ Wing, ASC Centre (North) 
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on 02.12.2002 at 1800 hrs.  Accordingly, he was attached with 

HQ Wing, ASC Centre (North) w.e.f. 03.12.2002 for finalization of 

disciplinary action.  The applicant was tried by Summary Court 

Martial (SCM) under Army Act Section 38 (1) and 54 (b) and 

sentenced to suffer three months rigorous imprisonment in civil 

prison and to be dismissed from service w.e.f. 19.06.2003 and 

the sentence was promulgated on 19.06.2003.  The applicant was 

thereafter, handed over to civil police for undergoing civil prison 

in terms of Section 169 (2) of the Army Act, 1950 and occurrence 

was notified vide Part-II Order No 3/HQW/AT/CN/101/2004 dated 

12.08.2004.  Consequent to his dismissal from service, his Final 

Statement of Account (FSA) was made and his dues were 

remitted.  Applicant after elapse of almost 18 years from the date 

of his SCM, represented his case to Chief of the Army Staff 

(COAS) and Officer-in-Charge, ASC Records to set aside the order 

of conviction and sentence passed by the SCM and to grant 

service pension.  In turn, ASC Records (AT) submitted reply vide 

letter dated 31.08.2021 quoting Para 41 of Pension Regulations 

for the Army, 2008 (Part-I) and intimating him that the applicant 

is not eligible for grant of service pension being dismissed from 

service.  Applicant has filed this O.A. to quash SCM proceedings 

and for grant of service pension.  M.A. No 108 of 2021 has also 

been filed for condonation of delay of more than 18 years in filing 

Original Application. 
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M.A. No 108 of 2021 

3. This is an application for condonation of delay in preferring 

the O.A. which has been filed by the applicant being aggrieved 

with the impugned order of dismissal from service w.e.f. 

19.06.2003. 

4. Heard Shri Yogendra Pratap Singh, learned counsel for the 

applicant and Shri AJ Mishra, learned counsel for the respondents 

and perused the record. 

5. Admittedly, the applicant was enrolled in the Indian Army on 

29.05.1984.  During the course of his service he was awarded six 

punishments under various Sections of the Army Act, 1950 which 

are as under:- 

S No Unit AA Section Offence/absence 

period 

Punishment Date of 

Award 

(a) 856 AT Coy 

ASC 

Sec 54 (b) Losing by neglect 

IAB-64 (Pay 
Book), the 

property of the 
Govt of India 
issued to him for 

his use 

14 days pay 

fine 

02.12.1993 

(b) 883 AT Bn 

ASC 

Sec 39 (b) Overstaying leave 

(115 days) from 
27.11.1995 to 

20.03.1996) 

28 days 

rigorous 
imprisonment 

in military 
custody 

22.03.1996 

(c) 883 AT Bn 
ASC 

Sec 39 (b) Overstaying leave 
(26 days) from 
02.12.1996 to 

27.12.1996 

28 days 
rigorous 
imprisonment 

in military 
custody 

28.12.1996 

(d) 405 Coy ASC 
(Pet) 

Sec 39 (b) Overstaying leave 
(25 days) from 

11.06.1998 to 
06.07.1998 

14 days pay 
fine 

06.11.1998 

(e) 407 Pet Pl ASC Sec 39 (b) Overstaying leave 

(51 days) from 
17.12.1998 to 

05.02.1999 

Severe 

Reprimand 
and 14 days 

pay fine 

27.05.1999 
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(f) 407 Pet Pl ASC Sec 39 (b) Overstaying leave 

(20 days) from 
19.11.1999 to 
08.12.1999 

07 days pay 

fine 

18.01.2000 

    

6. We find that the applicant while posted 407 Pet Platoon ASC 

proceeded on 30 days PAL for the year 2000 and after expiry of 

leave he was to report for duty on 29.03.2000 which he failed to 

report.  Accordingly apprehension roll was issued and after 30 

days C of I was conducted under Section 106 of the Army Act, 

1950 and he was declared a deserter w.e.f. 29.03.2000 and 

occurrence was notified by publishing Part-II Order dated 

25.08.2000.  After a desertion period of 979 days, the applicant 

voluntarily surrendered at HQ Wing ASC Centre (North) on 

02.12.2002 at 1800 hrs where he was tried by SCM and awarded 

punishment of dismissal from service w.e.f. 19.06.2003 and three 

months rigorous imprisonment in civil prison.  Being aggrieved 

with the impugned order of dismissal, the applicant has preferred 

this O.A. after an inordinate delay of more than 18 months for 

quashing dismissal order and grant of service pension.   

7. We find that the applicant was dismissed from service in the 

year 2003.  There is no reasonable explanation with regard to the 

laches of the period between 2003 to 2021 and the O.A. was filed 

in the year 2021.  The only argument advanced by learned 

counsel for the applicant in this regard is that the applicant had 

been submitting representations to the respondents, but failed to 

get any response.  Mere filing of a few representations does not 
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make out a case to condone the delay.  Submission of 

representations must be within a reasonable period; it should not 

be an unreasonable one.  Nothing has been brought on record to 

explain the laches for the period from 2003 to 2021.  Even after 

dismissal from service, he preferred representation in the month 

of July 2021, copy of which is filed as Annexure A-8 to the O.A.  

Thus, on the face of record, it is apparent that prior to submitting 

representation in the year 2021 the applicant did not prefer any 

representation. 

8. The Hon’ble Supreme Court in the case of Balwant Singh 

(dead) vs Jagdish Singh & Anr, reported in (2010) 8 SCC 685 

while deciding the controversy with regard to condonation of 

delay has laid down certain guidelines which for convenience sake 

are reproduced as under:- 

“It must be kept in mind that whenever a law is enacted by the legislature, it is 
intended to be enforced in its proper perspective. It is an equally settled principle of law 
that the provisions of a statute, including every word, have to be given full effect, 
keeping the legislative intent in mind, in order to ensure that the projected object is 
achieved. In other words, no provisions can be treated to have been enacted 
purposelessly. Furthermore, it is also a well settled canon of interpretative 
jurisprudence that the Court should not give such an interpretation to provisions which 
would render the provision ineffective or odious. Once the legislature has enacted the 
provisions of Order 22, with particular reference to Rule 9, and the provisions of the 
Limitation Act are applied to the entertainment of such an application, all these 
provisions have to be given their true and correct meaning and must be applied 
wherever called for. If we accept the contention of the Learned Counsel appearing for 
the applicant that the Court should take a very liberal approach and interpret these 
provisions (Order 22 Rule 9 of the CPC and Section 5 of the Limitation Act) in such a 
manner and so liberally, irrespective of the period of delay, it would amount to 
practically rendering all these provisions redundant and inoperative. Such approach or 
interpretation would hardly be permissible in law. Liberal construction of the 
expression `sufficient cause' is intended to advance substantial justice which itself 
presupposes no negligence or inaction on the part of the applicant, to whom want of 
bona fide is imputable. There can be instances where the Court should condone the 
delay; equally there would be cases where the Court must exercise its discretion 
against the applicant for want of any of these ingredients or where it does not reflect 
`sufficient cause' as understood in law. [Advanced Law Lexicon, P. Ramanatha Aiyar, 
2nd Edition, 1997] The expression `sufficient cause' implies the presence of legal and 
adequate reasons. The word `sufficient' means adequate enough, as much as may be 
necessary to answer the purpose intended. It embraces no more than that which 
provides a plenitude which, when done, suffices to accomplish the purpose intended in 
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the light of existing circumstances and when viewed from the reasonable standard of 
practical and cautious men. The sufficient cause should be such as it would persuade 
the Court, in exercise of its judicial discretion, to treat the delay as an excusable one. 
These provisions give the Courts enough power and discretion to apply a law in a 
meaningful manner, while assuring that the purpose of enacting such a law does not 
stand frustrated. We find it unnecessary to discuss the instances which would fall under 
either of these classes of cases. The party should show that besides acting bona fide, it 
had taken all possible steps within its power and control and had approached the Court 
without any unnecessary delay. The test is whether or not a cause is sufficient to see 
whether it could have been avoided by the party by the exercise of due care and 
attention. [Advanced Law Lexicon, P. Ramanatha Aiyar, 3rd Edition, 2005]  

15. We feel that it would be useful to make a reference to the judgment of this 
Court in Perumon Bhagvathy Devaswom (supra). In this case, the Court, after 
discussing a number of judgments of this Court as well as that of the High Courts, 
enunciated the principles which need to be kept in mind while dealing with applications 
filed under the provisions of Order 22, CPC along with an application under Section 5, 
Limitation Act for condonation of delay in filing the application for bringing the legal 
representatives on record. In paragraph 13 of the judgment, the Court held as under:- 

 "13 (i) The words "sufficient cause for not making the application within the 
period of limitation" should be understood and applied in a reasonable, pragmatic, 
practical and liberal manner, depending upon the facts and circumstances of the case, 
and the type of case. The words `sufficient cause' in Section 5 of the Limitation Act 
should receive a liberal construction so as to advance substantial justice, when the 
delay is not on account of any dilatory tactics, want of bona fides, deliberate inaction 
or negligence on the part of the appellant."  

(ii) In considering the reasons for condonation of delay, the courts are more 
liberal with reference to applications for setting aside abatement, than other cases. 
While the court will have to keep in view that a valuable right accrues to the legal 
representatives of the deceased respondent when the appeal abates, it will not punish 
an appellant with foreclosure of the appeal, for unintended lapses. The courts tend to 
set aside abatement and decided the matter on merits. The courts tend to set aside 
abatement and decide the matter on merits, rather than terminate the appeal on the 
ground of abatement.  

(iii) The decisive factor in condonation of delay, is not the length of delay, but 
sufficiency of a satisfactory explanation.  

(iv) The extent or degree of leniency to be shown by a court depends on the 
nature of application and facts and circumstances of the case. For example, courts view 
delays in making applications in a pending appeal more leniently than delays in the 
institution of an appeal. The courts view applications relating to lawyer's lapses more 
leniently than applications relating to litigant's lapses. The classic example is the 
difference in approach of courts to applications for condonation of delay in filing an 
appeal and applications for condonation of delay in re-filing the appeal after 
rectification of defects.  

(v) Want of "diligence" or "inaction" can be attributed to an appellant only 
when something required to be done by him, is not done. When nothing is required to 
be done, courts do not expect the appellant to be diligent. Where an appeal is admitted 
by the High Court and is not expected to be listed for final hearing for a few years, an 
appellant is not expected to visit the court or his lawyer every few weeks to ascertain 
the position nor keep checking whether the contesting respondent is alive. He merely 
awaits the call or information from his counsel about the listing of the appeal. We may 
also notice here that this judgment had been followed with approval by an equi-bench 
of this Court in the case of Katari Suryanarayana (supra).” 

   

9. A plain reading of the aforesaid judgment of the Hon’ble 

Supreme Court shows that their Lordships have interpreted the 
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sufficient cause in making the application within the period of 

limitation and held that it should be understood and applied in a 

reasonable, pragmatic, practical and liberal manner, depending 

upon the facts and circumstances of the case, and the type of the 

case.  The decisive factor in condonation of delay is not the 

length of delay but sufficiency of a satisfactory explanation, 

depending upon the facts of each case.  The want of diligence or 

inaction can be attributed to an applicant only when something 

required to be done by him, but is not done. 

10. In the present case, the applicant was slumbering for more 

than 18 years before approaching the Tribunal and has miserably 

failed to show cause with regard to the inordinate delay in 

preferring the present application.  Accordingly, we feel that since 

cause of delay has not been satisfactorily explained by the 

applicant, this application is liable to be rejected. 

11. However, before parting with the case, we would like to 

observe that while in service the applicant being a habitual 

offender was punished on 06 occasions on account of overstaying 

leave and in the instant case after desertion of 979 days he 

surrendered to ASC Centre (North) on 02.12.2002.   

12. When a person joins the Army, trust is reposed on him that 

he shall remain disciplined while discharging his official duty.  In 

the present case, the applicant seems to be an undisciplined 

soldier, who has not followed the oath while serving the Army.  
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He does not deserve any leniency and has rightly been dismissed 

from service. 

13. Accordingly, the application for condonation of delay lacks 

merit and is hereby rejected.  In consequence thereof, the O.A. 

is also dismissed. 

14. No order as to costs. 

15. Miscellaneous application(s), pending if any, stand disposed 

of. 

  (Vice Admiral Abhay Raghunath Karve)          (Justice Umesh Chandra Srivastava) 

                       Member (A)                                                         Member (J) 

Dated: 23.12.2022 
rathore 


